NOTI CE

Thisopinion is subject to further editing and modification. The
final version will appear in the bound volume of the official

reports.

No. 94-1081 & 94-2908
STATE OF W SCONSI N

| N SUPREME COURT

Kara B., by CGuardian ad Litem John C.
Al bert, Steven B., and Jennifer B., parents
of Kara B.,

Plaintiffs-Appellants,
V.

Dane County, Dane County Departnment of Human
Services, its agents and assigns, Shirley
Aasen, Ed Page, Jr., Margaret/Marjorie
Johnson, Estate of Margaret E. Eby, Terr
Collins, Virginia Hanson, Wsconsin Mini ci pal
Mut ual | nsurance Conpany,

Def endant s- Respondent s- Peti tioners,
Sue Marshall, Roxanne Smt,
Def endant s.

M kaela R, a mnor, by Guardian ad Litem
John C. Al bert, and Joette R, parent of
M kael a R
Pl ai ntiffs-Respondents,
V.

Dane County, Dane County Departnent of Human
Services, its agents and assigns, Shirley
Aasen, Ed Page, Jr., Margaret/Marjorie
Johnson, Estate of Margaret E. Eby, Sue
Marshall, Terri Collins, Virginia Hanson
Robert Syring, and Wsconsin Minicipal Mitual
| nsurance Conpany,

Def endant s- Appel | ant s-Petitioners,
Roxanne Sm t,

Def endant ,
Sentry | nsurance Conpany,

Def endant - Appel | ant .

FILED
NOV 25, 1996

Marilyn L. Graves
Clerk of Supreme Court
Madison, WI




REVI EW of a decision of the Court of Appeals. Affirned.

JON P. WLCOX, J. This case is before the court on a petition
for review filed by Dane County, the Dane County Departnent of
Human Services, its agents and assigns, and Wsconsin Minici pal
Mutual I nsurance Conpany (collectively "Dane County"). The
petitioners seek review of a published decision of the court of

appeals, Kara B. v. Dane County, 198 Ws. 2d 24, 542 NWwW2d 777

(C&. App. 1995), reversing in part and affirmng in part two
circuit court judgnents. W affirm the decision of the court of
appeal s.

On review, there are three issues: (1) whether the Dane County
public officials are entitled to qualified immunity from the
plaintiffs' 42 US C 8§ 1983 clains; (2) whether the scope of the
constitutional duty to provide a foster child with safe and secure
pl acenent is neasured by a deliberate indifference or professional
judgnent standard; and (3) whether Dane County is entitled to
summary judgnment because the Dane County public officials did not
act with deliberate indifference as a matter of law. W hold that
the Dane County public officials are not entitled to qualified
imunity, that the constitutional duty owed to foster children is
based on a professional judgnent standard, and that Dane County is
not entitled to summary judgnent.

The relevant facts are not in dispute. In 1989 and 1990, Kara
B. and Mkaela R were adjudged to be children in need of

protection or services in separate juvenile court proceedi ngs, and



were placed in the tenporary custody of the Dane County Depart nent
of Social Services for foster hone placenent. Kara B., a seven
year old girl, was placed in a licensed foster hone operated by
Roxanne Smt on March 28, 1989, and renained there until July 14,
1990. Mkaela R, an eleven year old girl, was placed in the Smt
honme on June 11, 1990. She renmined there until Decenber 18, 1990,
when she fled after being sexually assaulted at knifepoint by two
men in the basenment of the hone. The nmen were known to have a
hi story of physically and sexually abusing children. 1In the course
of investigating the assault, police contacted Kara B., who told
themthat she too had been sexually abused by Smt and by a nman who
had lived in the foster hone during the course of her stay there.
In separate actions brought under 42 U S. C 8§ 1983 and state-
| aw negligence and professional nalpractice clainms, Kara B. and
M kael a R sued Dane County for danmages resulting from physical and
sexual abuse that occurred during their separate stays in the Smt
foster hone. In the case brought by Kara B., the circuit court,
Judge Mark A. Frankel, granted Dane County's notion for summary
judgnent dismssing the §8 1983 cl ains. The court concl uded that
the Dane County public officials were entitled to qualified
imunity because Kara B. had not shown that the public officials
had violated a clearly established constitutional right. In
M kaela R's case, a second circuit court, Judge CGerald C. N chol,
denied Dane County's notion for sunmmary judgnent. Thi s deci sion
was based on the circuit court's determ nation that the Dane County

public officials were not entitled to qualified inmmunity because



they had a clearly established constitutional duty to protect
Mkaela R while she was in the Smt hone, and that a reasonable
jury could have found that the Dane County public officials had
viol ated that duty.

The court of appeals held that: (1) the Dane County public
officials were not entitled to qualified imunity from the 42
US. C 8 1983 clains brought by Kara B. and M kaela R because the
public officials were accused of violating a clearly established
right, (2) the public officials' conduct should be assessed based
on a professional judgnent standard, and (3) Dane County was not
entitled to qualified imunity. Dane County petitioned for review
and we granted the petition on January 16, 1996.

l.

The first issue that we address is whether the Dane County
public officials are entitled to qualified imunity. The issue of
qualified imunity is a question of law to be decided by the court.
This court decides questions of |aw independently and wthout

deference to the lower courts. Barnhill v. Board of Regents, 166

Ws. 2d 395, 406, 479 N.W2d 917 (1992).

The doctrine of qualified immnity protects public officials
fromcivil liability if their conduct does not violate a person's
clearly established constitutional or statutory right. Barnhi | |,
166 Ws. 2d at 406-07. Qualified imunity is designed to allow
public officials to performtheir duties w thout being hanpered by

the expense or threat of litigation. See Burkes v. Klauser, 185

Ws. 2d 308, 325-27, 517 N.W2d 503 (1994), cert. denied, _ US.




115 S.&. 1102 (1995), citing Harlow v. Fitzgerald, 457 U S. 800,

807, 814 (1982). In Harlow, the Suprene Court explained the
i mportance of qualified imunity:

[I]t cannot be disputed seriously that clains frequently
run against the innocent as well as the guilty--at a
cost not only to the defendant officials, but to society
as a whole. These social costs include the expenses of
litigation, the diversion of official energy from
pressing public issues, and the deterrence of able
citizens from acceptance of public office. Finally, -

there is the danger that fear of being sued will "danpen
the ardor of all but the nost resolute, or the nost
irresponsible [public officials], in the unflinching

di scharge of their duties.”

Harl ow, 457 U S. at 814 (citations omtted). |In Davis v. Scherer,

468 U. S. 183 (1984), the Suprene Court further elaborated on the
goal of qualified imunity: "[t]he qualified imunity doctrine
recognizes that officials can act wthout fear of harassing
l[itigation only if they reasonably can anticipate when their
conduct may give rise to liability for damages and only if
unjustified lawsuits are quickly termnated.™ Ild. at 195.
Al though qualified immunity plays a crucial role in allowng our
government and its public officials to function effectively and
efficiently, it is not absol ute.

Qualified imunity does not protect public officials who have

allegedly violated soneone's clearly established constitutional

right. Anderson v. Oreighton, 483 U S. 635, 639 (1987) (Harlow, 457

U S at 819); Burkes, 185 Ws. 2d at 326 (citation omtted). This,
in part, stens from the fact that officials nmay reasonably
anticipate that violation of a clearly established constitutiona

right will give rise to liability. As the Suprene Court stated in



Harlow, "[i]f the |aw was clearly established, the imunity defense
ordinarily should fail, since a reasonably conpetent public
official should know the |aw governing his conduct." Harlow, 457
U S at 818-19. The parties dispute whether the constitutional
right of foster children to safe and secure placenent in a foster
hone was clearly established in 1989. Thus, we nust determ ne
whether the constitutional right in question was clearly
establi shed to decide whether the Dane County public officials are
entitled to qualified i munity.

Such a determnation is not as easily reached as mght be
expected. As was noted by this court in Barnhill, "[c]onfusion in
this area of |law derives fromthe level of generality that should
be afforded to 'clearly established law at the tinme of the alleged
unl awful act." Barnhill, 166 Ws. 2d at 407. The United States
Suprene Court attenpted to clarify the neaning of clearly
established constitutional right in Anderson, 483 U S. 635. I n
t hat case, the Court stated:

The contours of the right nust be sufficiently clear

that a reasonable official would understand that what he

is doing violates that right. This is not to say that

an official action is protected by qualified immunity

unless the very action in question has previously been

held unlawful . . . but it is to say that in the |ight

of pre-existing |law the unl awf ul ness nust be apparent.

Id. at 640 (citations onitted).*

Y'In Barnhill, this court adopted the interpretation set forth
i n Ander son:

From Anderson, we glean several guidelines concerning
the level of generality afforded to 'clearly established
law in the qualified imunity determ nation. Merely
alleging a general violation of a right that may be



In Burkes, this court considered what constitutes a clearly

established constitutional right for purposes of qualified
imunity. This court stated:

CGovernnment officials are not protected from suit for
civil damages (that is, they do not have the defense of
qualified imunity) when at the tine they acted they
knew or should have known that the action would deprive
the enployee of a constitutional right. The rel evant
inquiry, then, is whether a reasonable state official
could have believed his or her act was constitutional
"in light of clearly established |aw and the information
[he or she] possessed" at the tinme of the official's
action.
Id. at 326, quoting Anderson, 483 U S. at 641 (footnote omtted).

This court also specified what case law is relevant in making such
a determnati on:

In determning whether it was objectively legally
reasonable for public officials to conclude that a
particular decision was lawful, we nust examne the
information they possessed in light of the established
case law at the tine. In this case, the question is
whet her, in June 1989, the defendants knew or should
have known that a decision to discharge the plaintiff
woul d be unl awf ul .

ld. at 326-27 (citation omtted). Consequent |y, we nust determ ne
whet her, in March 1989, existing case |law had clearly established a

constitutional right for a foster child to be placed in a safe and

clearly established by the constitution or a statute is
insufficient clarity of established law to justify
withholding qualified inmmunity. For exanpl e, an
allegation that an action violates one's freedom of
speech protected under the First Anendnent is too
general to strip a public official of qualified
i munity. On the other hand, the 'clearly established
| aw does not have to specifically correspond with every
facet of the present situation. Rather, the 'clearly
established law nust be sufficiently analogous to
provide the public official with guidance as to the
| awf ul ness of his or her conduct.

Barnhill, 166 Ws. 2d at 407-08.



secure foster honme to such an extent that a reasonable public
official would have been put on notice that violation of such a
right could lead to liability.

The examnation begins wth Estelle v. Ganble, 429 U S 97

(1976). In Estelle, the Suprenme Court considered whether various
prison officials had subjected a prisoner to cruel and unusual
puni shnment in violation of the E ght Amrendnent by inadequately
treating his injuries. The Court held that deliberate indifference
to a prisoner's serious illness or injury constitutes cruel and
unusual puni shnent. In reaching this decision, the Court stated:
"[i1]t 1s but just that the public be required to care for the
prisoner, who cannot by reason of the deprivation of his liberty,

care for hinself." I1d. at 104, quoting Spicer v. WIIlianson, 132

S E 291, 293 (1926) (bracketed material in Estelle and footnote
omtted). This case established that the state owes a
constitutional duty to prisoners arising from the fact that
prisoners are in the state's custody.

The extension of this duty to foster children was first

alluded to in Doe v. New York Gty Dep't of Social Services, 649

F.2d 134 (2nd Gr. 1981), cert. denied, 464 U S 864 (1983)

(" Doe") . In that case, a foster child brought a 8§ 1983 action
against the state placenent agency for failing to supervise her
pl acenent adequately. In finding that the trial court had
erroneously instructed the jury, the Second Grcuit cited Estelle
for the proposition that "[g]overnnent officials nmay be held |iable

under 8 1983 for a failure to do what is required as well as for



overt activity which is unlawful and harnful."” Ild. at 141
(citations omtted).
In 1982, the Suprenme Court extended the state's duty to

involuntarily commtted nental patients. Youngberg v. Roneo, 457

UsS 307 (1982). The Youngberg Court held that a commtted
i ndividual had constitutionally protected liberty interests under
the Due Process O ause of the Fourteenth Amendnment to reasonably
safe conditions of confinenent, freedom from unreasonable bodily
restraints, and such mninmally adequate training as reasonably
m ght be required by these interests. The reasoning used by the
Court in reaching its decision suggests that foster children should
be entitled to a simlar constitutional right.

First, the Court reasoned that the protection afforded to
prisoners should logically be afforded to those who are not in the
state's custody for the purpose of punishnent: "[i]f it is cruel

and unusual punishnent to hold convicted crimnals in unsafe

condi ti ons, it nmust be unconstitutional to confine the
involuntarily commtted--who may not be punished at all--in unsafe
conditions.” Id. at 315-16. Additionally, the Court stressed that

the state's duty arose because the individual was in the state's
cust ody: "[WWhen a person is institutionalized--and wholly
dependent on the State--it is conceded by petitioners that a duty
to provide certain services and care does exist." 1d. at 317.
This reasoning strongly supports the extension of a constitutional
right to foster children

The El eventh Grcuit recogni zed such an extension of Youngberg



in Taylor by and through VWl ker v. Ledbetter, 818 F.2d 791 (1ith

CGr. 1987), cert. denied, 489 U S. 1065. The Tayl or court held that

"a child involuntarily placed in a foster hone is in a situation so
anal ogous to a prisoner in a penal institution and a child confined
in a nental health facility that the foster child may bring a
section 1983 action for violation of fourteenth amendnent rights."
Taylor, 818 F.2d at 797 (footnote omtted). In so holding, the
Tayl or court relied on the reasoni ng of Youngberg:

The liberty interest in this case is analogous to the

liberty interest in Youngberg. |In both cases, the state

involuntarily placed the person in a custodial

environment, and in both cases, the person is unable to

seek alternative |living arrangenents.
Id. at 795. The Eleventh Grcuit also noted that the vulnerability
of children was conpelling:

Wth contenporary society's outrage at the exposure of

defensel ess children to gross m streatnment and abuse, it

is time that the |aw give to these defenseless children

at least the sane protection afforded adults who are

inmprisoned as a result of their own m sdeeds.
ld. at 797. The Taylor court concluded that "[t]he relationship
between state officials charged wth carrying out a foster child
care program and the children in the program is an inportant one
i nvol ving substantial duties and, therefore, substantial rights."
ld. at 798. Accordingly, this case supplied social workers wth a
direct application of the holding in Youngberg to the foster care
setting.

Al though we do not believe it inpossible, or even inprobable,
that a reasonable social worker would have been aware of the

natural application of Youngberg to foster children, we do not

10



believe that prior to DeShaney v. Wnnebago County Dep't of Socia

Services, 489 US 189 (1989), the constitutional right to
reasonably safe and secure placenent in a foster hone had reached
the level of clearly established. W also do not believe that
DeShaney, if viewed in isolation fromthe cases that preceded it,
is sufficient to clearly establish such a constitutional right.

However, when Estelle, Youngberg, Taylor, Doe, and DeShaney are

read together a constitutional right is clearly established.

I n DeShaney, the nother of a child who had been beaten brought
a 8§ 1983 action against social workers and local officials who,
al t hough having received conplaints that the boy was being abused
by the father, had not renoved himfromthe father's custody. The
Suprene Court held that the state does not owe a duty to protect a
child who was abused by his natural father. The reasoni ng enpl oyed
by the Court to reach this decision clearly illustrates that foster
children do have constitutional rights under the Due Process
G ause. The Court based its holding on the fact that the state's
duty only arises when it takes a person into its custody and so
deprives that person of the ability to care for hinself:

Taken together [Youngberg and Estelle] stand only for

the proposition that when the State takes a person into

custody and holds him there against his wll, the

Constitution inposes upon it a corresponding duty to

assunme sone responsibility for his safety and genera

well-being. . . . The rationale for this principle is

sinple enough: when the State by the affirmative

exercise of its power so restrains an individual's

liberty that it renders him unable to care for hinself,

and at the sane time fails to provide for his basic

human needs--e.g. food, clothing, shelter, nedical care,

and reasonable safety--it transgresses the substantive

[imts on state action set by the E ghth Amendnent and
t he Due Process d ause.

11



Ild. at 199-200 (citations omtted). Wen this reasoning is

examned in the context of Estelle, Youngberg, Taylor, and Doe, it

is apparent that the DeShaney decision conpleted the clear
establishnment of a «constitutional right to safe and secure
placenent in a foster hone. There can be no doubt that the
explicit holding of DeShaney--that the state assunes responsibility
for an individual's safety when that individual is taken into
custody by the state--provided public officials wth adequate
noti ce.

The DeShaney Court also made specific reference to foster
hones:

Had the State by affirmative exercise of its power

renoved Joshua from free society and placed him in a

foster hone operated by its agents, we mght have a

situation sufficiently analogous to incarceration or

institutionalization to give rise to an affirmative duty

to protect. Indeed several Courts of Appeals have held,

by analogy to Estelle and Youngberg, that the State may

be held liable under the Due Process O ause for failing

to protect children in foster homes from m streatnment at

the hands of their foster parents. VW& express no view

on the validity of this anal ogy, however, as it is not

before us in the present case.
Id. at 201 n.9 (citations omtted). This footnote, although not
determnative on its own, illustrates that the Court considered the
effect of its holding on the rights of foster children. The
footnote should have also served as a warning to social workers
that they should carefully exam ne the hol ding of DeShaney. |If the
Dane County public officials had considered the hol ding of DeShaney

and the trend established by Estelle, Youngberg, Taylor, and Doe

when they took Kara B. and Mkaela R into custody, they would have

12



certainly expected to assune sone responsibility for their safety.
Dane County points out that the DeShaney Court did not
directly confront the application of the state's duty to those in
its custody to the foster home setting.? W do not discount this
fact; however, it was not necessary for the circuit court to
directly consider the issue to clearly establish a constitutiona

right. See Anderson, 483 U S at 640 ("This is not to say that an

official action is protected by qualified imunity unless the very

action in question has previously been held unlawful. . . .").3

2 Another argunent that could be nade, but was not raised, is
that even though DeShaney conpleted the establishnent of a clear
constitutional right, the one nonth between the DeShaney deci sion
and the placenent of Kara B. in the Smt hone was not a sufficient
period for a reasonable public official to acquire notice. The
rel evant date for determning if a clearly established
constitutional right existed is the date on which the foster child
left the foster home. A social worker's duty does not end when a
child is placed in a foster honme. |If this were the case, a child
could be left in an abusive foster hone for years wthout hope of
rescue. Thus, the insufficient notice argunent nust fail as Kara
B. spent alnost sixteen nonths in the Smt hone. Certainly, nore
than seventeen nonths need not el apse before a reasonable public
official would have notice of the holding of a case affecting his
liability.

3 The Seventh G rcuit addressed the issue of what constitutes a
clearly established constitutional right in KH v. Mrgan, 914
F.2d 846 (7th Gr. 1990):

It begins to seemas if to survive a notion to dismss a
suit on grounds of immunity the plaintiff nust be able
to point to a previous case that differs only trivially
from his case. But this cannot be right. The easi est
cases don't even arise. There has never been a section
1983 case accusing welfare officials of selling foster
children into slavery; it does not follow that if such a
case arose, the officials would be imune from danmages
liability because no previous case had found liability
in those circunstances.

Id. at 851.

13



In addition to arguing that DeShaney does not «clearly
establish a constitutional right, Dane County asserts that Doe v.

Bobbitt, 881 F.2d 510 (7th Gr. 1989), cert. denied, 495 U S 956

(1990), would have | ed a reasonable public official to believe that
no constitutional right to safe and secure placenent in a foster
home existed in 1989.° Although the Bobbitt case does not

strengthen the clear establishnent of a constitutional right by

“ In support of this contention, Dane County relies on two

passages from Bobbitt. The first relates to the DeShaney deci sion:

The issue in the present case is whether in 1984 an
official violated a clearly established constitutional
right by placing a child in an environment despite
information that individuals in that environment m ght
present a threat to the child' s safety. It is conceded
that in 1984 there was no Suprene Court decision on this
I ssue. In fact even at present the Suprene Court has
not confronted the question.

Id. at 511, citing Deshaney, 489 U. S 189. The second passage
addr esses the Doe case:

In the present case, we are unable to conclude that in
early 1984 a substantial consensus had been reached that
placing a child in a potentially dangerous environnent
in a foster hone was a violation of the due process
clause. At that tine, only the Second Grcuit had held
that such a right existed and that case was not directly
on point since it involved placenent in a |icensed
foster honme on a pernmanent basis. See Doe v. New York
Cty Departnment of Social Services, 649 F.2d 134 (2nd
Cr. 1981). Mireover, the decision in Doe depended upon
an absolutely novel analogy between incarceration and
pl acenent in a foster home, an analogy that has yet to
be endorsed either by the Suprenme Court or the Seventh
Crcuit. In view of the novelty and the paucity of the
avai l able authority, we cannot agree with the district
court that it was clearly established in 1984 that a
public official who places a child at risk of harm from
private individuals in a foster honme violated that
child s constitutional rights.

Id. at 511-12 (footnote omtted).

14



DeShaney, Youngberg, Estelle, Doe, and Taylor, it also does not

destroy it.

The Bobbitt court was called on to determne whether foster
children had a clearly established constitutional right in 1984,
the issue in this case is whether such a right was clearly
established in 1989. In addition to determning that the right at
issue was not clearly established in 1984, the Bobbitt court
asserted that the Suprene Court had "not yet confronted the issue,"
Bobbitt, 881 F.2d at 511, citing DeShaney, 489 U S. 189, and that
the analogy between foster children and involuntarily commtted
mental patients had not yet been "endorsed by either the Suprene
Court or the Seventh Grcuit." 1d. at 512. This argunent is
unpersuasive as neither the Supreme Court nor the Seventh CGrcuit
needed to directly confront the specific issue to clearly establish

a constitutional right. See Anderson, 483 U S at 640; K H 914

F.2d at 851. As discussed earlier, the accepted standard is based
on whet her existing case law is sufficiently anal ogous to provide a
reasonable public official with notice that he or she wll be
subjected to liability.

Dane County also relies on the Bobbitt court's statenent that
the facts of Doe could be distinguished and that "the decision in
Doe depended upon an absol utely novel anal ogy between incarceration
and placenent in a foster hone. . . ." Doe, at 512. It is true
that Doe was a novel decision and that its facts are not exactly
parallel to the facts of either Bobbitt or this case. However, Doe

is nmerely part of a trend that led to the clear establishnment of

15



the right in DeShaney.

The inpact of Bobbitt is further weakened by the Seventh
Grcuit's decision in KH In KH, the court was called on to
determ ne whether foster children had a clearly established right
in 1986. The Seventh Crcuit stated that its own decision in
Bobbitt was limted to cases in which the child was placed wth a
relative. K H, 914 F.2d at 852-53. The court further held that
Youngberg, which was decided in 1982, had clearly established a
constitutional right for foster children:

Youngberg V. Roneo nade <clear, vyears before the

defendants in this case placed KH wth an abusing

foster parent in 1986, that the Constitution requires

the responsible state officials to take steps to prevent

children in state institutions from deteriorating

physi cally or psychol ogi cal |y.
Ild. at 851. Although this case was decided too late to have a
direct effect on the determnation of whether a clearly established
constitutional right existed when Kara B. and Mkaela R were in
the Smt foster hone, the Seventh Crcuit's holding that such a
right existed in 1982 is of persuasive value. However, unlike the
K.H court, we do not rely on Youngberg al one.

In sum we believe that the trend beginning wth Estelle and
ending with DeShaney created a clearly established right. The
first significant steps toward establishing this right were taken
by the Supreme Court in Estelle and Youngberg. The Doe court then
recogni zed a constitutional right of foster children. The Tayl or
court noved the right closer to being clearly established by the

explicit extension of the Youngberg reasoning to foster children.

The Suprenme Court provided the final link in DeShaney.

16



Accordingly, we conclude that Kara B. and Mkaela R had a clearly
established constitutional right under the Due Process ause to
safe and secure placenent in a foster hone.

1.

The next i1ssue that we address is the appropriate scope of the
public officials" constitutionally inposed duty to place foster
children in a safe and secure environnent. Constitutional issues
are questions of law that this court reviews w thout deference to

the hol dings of the lower courts. Ball v. District No. 4 Area Bd.,

117 Ws. 2d 529, 537, 345 N.W2d 389 (1984).

Dane County argues that a deliberate indifference standard
should be used to evaluate whether the foster children's rights
were violated. The plaintiffs assert that a professional judgnent
standard is appropriate. W hold that those entrusted with the
task of ensuring that children are placed in a safe and secure
foster honme owe a constitutional duty that is determned by a
pr of essi onal judgnent standard.

It is undisputed that a deliberate indifference standard is
i mposed on public officials for clains brought by prisoners based

on the Eighth Arendnent. Estelle, 429 U S 97, Farnmer v. Brennan,

511 U.S. 825 (1994). Under this standard, liability is inposed
when public officials exhibit deliberate indifference to a risk to

the prisoner that was actually known to them Farner, 511 U S at

_, 114 s.. at 1979. Both the Doe and Tayl or courts applied this

subj ective standard in the foster care setting. See Doe, 649 F.2d

at 145; Taylor, 881 F.2d at 796-97. However, in Youngberg, the

17



Suprene Court asserted that the professional judgnent standard is
appropriate for public officials charged wth the care of
institutionalized nentally retarded individuals.

The Youngberg Court defined the professional judgnent standard
as foll ows:

[ TThe deci sion, | f made by a professional, S

presunptively valid; liability may be inposed only when

the decision by the professional is such a substantial

departure from accepted professional judgnent, practice,

or standards as to denonstrate that the person

responsi bl e actually did not base the decision on such a

j udgnent .

Youngberg, 457 U. S. at 323. The Court reasoned that this standard
was appropriate because "[p]ersons who have been involuntarily
conmmtted are entitled to nore considerate treatnent and conditions
of confinenment than crimnals whose conditions of confinenent are
designed to punish." 1d. at 321-22 (citation omtted).

The same factors that |led the Youngberg Court to apply a
pr of essi onal j udgnent st andar d r at her t han a deliberate
indifference standard are present in this case. As the Tenth
Crcuit noted:

The conmpelling appeal of the argunent for t he

prof essional judgnent standard is that foster children

l[ike involuntarily commtted patients, are "entitled to

nore considerate treatnent and conditions” t han

crimnals. Youngberg, 457 U. S at 321-22, 102 S Q. at

2461- 62. These are young children, taken by the state

from their parents for reasons that generally are not

the fault of the children thenselves. The officials who

place the children are acting in the place of the

par ents.

Yvonne L. v. New Mexico Dep't of Human Services, 959 F.2d 883, 894

18



(10th Gr. 1992).°

W agree that Youngberg is nore closely analogous to clains
involving foster children than Estelle. W also find conpelling
the argunent that foster children should be entitled to greater
rights than prisoners. Accordingly, we conclude that the duty of
public officials to provide foster children with a safe and secure
pl acenent is based on a professional judgnment standard.

As we conclude that the professional judgnment standard shoul d
be applied, we need not address whether Dane County did not act

with deliberate indifference as a matter of | aw

By the Court.—Fhe decision of the court of appeals is

af firnmed.

> The Seventh Grcuit has also adopted the professiona

judgnment standard for clains by foster children. K H v. Mrgan

914 F.2d 846, 854 (7th Gr. 1990) ("Even when resources are not
severely Iimted, child welfare workers and their supervisors have
a secure haven from liability when they exercise a bona fide
professional judgnent as to where to place children in their
cust ody. Only if without justification based either on financia

constraints or on considerations of professional judgment they
place the child in hands they know to be dangerous or otherw se
unfit do they expose thenselves to liability in danages." 1d.)
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